LESSON PLAN

	Arrest, Search and Seizure

	Lesson 1

	

	Learning Objectives for Lesson One 1.1 The student will be able to write the Fourth Amendment to the U.S. Constitution.
1.2 The student will be able to identify where the requirements for probable cause to arrest and search are contained.
1.3 The student will be able to define probable cause to arrest.
1.4 The student will be able to identify valid indicators that serve as building blocks of probable cause.
1.5 The student will be able to define suspicion, identify examples of suspicious circumstances, and identify appropriate responses.
1.6 The student will be to able define temporary detention and the elements required for lawful temporary detention.
1.7 The student will be able to identify circumstances when an officer has the authority to conduct a frisk.
1.8 The student will be able to define an arrest and list elements necessary to constitute a lawful arrest.
1.9 The student will be able to define when a person is under arrest, in constructive custody, and under restraint.
1.10 The student will recognize that once an arrest, search or stop has been made, the information being gathered to establish probable cause or the articulable suspicion to justify the officer's initial action cannot be added to.
1.11 The student will be able to identify the amount of information necessary to make an arrest based upon information communicated from another officer.
1.12 The student will recognize that obtaining an arrest warrant is the best course of action except when an emergency exists.
1.13 The student will read a scenario, write a complaint that is sufficiently complete to allow a magistrate to issue an arrest warrant.




Lesson One This section will introduce the student to probable cause, detention and arrest. The student will be able to choose a proper course of action when presented with the fact situations to determine probable cause for detention or arrest. Furthermore, the student will be able to write an acceptable complaint for issuance of an arrest warrant.


ASSIGNMENT ONE: For the first learning objective, you will reassert and write the Fourth Amendment to the U.S. Constitution. Include this written project with the Lesson One unit test.

As you know, the requirements for developing probable cause to arrest and search are contained in the:

1. Fourth Amendment, U.S. Constitution 

2. Article 1.06 of the Texas Code of Criminal Procedures 

3. Article 1, Section 9, of the Texas Constitution

Over the years volumes have been written as to the accurate definition of the term 'probable cause'. The following are the most universally accepted definitions:

1. Black's Law Dictionary: "An apparent state of facts found to exist upon reasonable inquiry, (that is, such inquiry as the given case renders convenient and proper) which would induce a reasonably intelligent and prudent man to believe, in a criminal case, that the accused person had committed the crime charged. 

2. Brown vs. State 481 S.W. 2d 106: "Probable cause for an arrest exists where, at that moment, the facts and circumstances within the knowledge of the arresting officer and of which he has reasonable trustworthy information would warrant a reasonable and prudent man in believing that a particular person has committed or is committing a crime." 

3. Henry vs. U.S. 361 U.S. 98: "Probable cause exists if the facts and circumstances know to the officer would warrant a prudent man in believing that the offense has been committed. 

4. Other cases: 

· Beck vs. Ohio 379 U.S. 89, 85 S. Ct. 223 

· McCray vs. Illinois 386 U.S. 300. 878 S. Ct. 1056

There are numerous explanations of Probable Cause. The following are just a few:

"The Court cryptically defined probable cause in the 1925 vehicle search case of Carroll vs. United States as occurring in a situation where facts and circumstances within [the officers'] knowledge, and of which they had reasonably trustworthy information, were sufficient in themselves to warrant a man of reasonable caution in the belief that intoxicating liquor was being transported in the automobile which they stopped and searched."

That same year, in Dumbra vs. United States, the court expanded its definition of probable cause, calling it a:

reasonable ground of suspicion, supported by circumstances sufficiently strong in themselves to warrant a cautious man in the belief that the party is guilty of the offense with which he is charged. Stacey vs. Emery 97 U.S. 642, 645.

In determining what is probable cause, we are not called upon to determine whether the offense charged has in fact been committed. We are concerned only with whether the affiant had reasonable grounds at the time of the affidavit and the issuance of the warrant for the belief that the law was being violated on the premises to be searched, and if the apparent facts set out in the affidavit be such that there was a commission of the offense charged, there is probable cause justifying the issuance of the warrant.

In 1969 in Spinelli vs. United States the Court explicated: 

In holding as we have done, we do not retreat from the established propositions that only the probability, and not a prima facie showing, of criminal activity is the standard of probable cause, Beck vs. Ohio 379 U.S. 89, 96 (1964); that affidavits of probable cause are tested by much less rigorous standards than those governing the admissibility of evidence at trial, McCray vs. Illinois 386 U.S. 300, 311 (1967); that in judging probable cause issuing magistrates are not to be confined by niggardly limitations or by restrictions on the use of their common sense, United States vs. Ventresca 380, U.S. 102, 108 (1965); and that their determination of probable cause should be paid great deference by reviewing courts, Jones vs. United States 362 U.S. 257, 270-271 (1960)."_

When you, as a peace officer, are in a situation which requires an arrest, you will begin building blocks of probable cause for the arrest. One block or fact will be built upon the other. A peace officer builds one solid block or fact at a time.


Courts throughout the country have recognized the following guilt-laden facts as building blocks of probable cause.

Note: In the case of building probable cause, guilt-laden means that the act by itself is a strong indication of guilt.
1. Flight 

2. Furtive movements 

3. Hiding 

4. Attempt to destroy evidence 

5. Resistance to officers 

6. Admissions or confessions 

7. Evasive answers 

8. Unreasonable explanations 

9. Latent print identifications 

10. Hair follicle identifications 

11. Handwriting comparisons 

12. Fabric comparisons 

13. Identification of suspects by witnesses 

14. The emergency setting - crime zone 

15. The emergency setting - automobile 

16. Ballistics evidence 

17. Contraband or weapons in plain view 

18. Criminal record 

19. Hearsay information - informant 

20. Hearsay information - fellow officer 

21. Hearsay information - general 

22. Expert police opinion 

23. Police corroboration 

24. Unusual or suspicious conduct 

25. Fact of crime or felony 

26. Police computerized information (NCIC, etc.) 

27. Police radio broadcasts 

28. Use of drug-detecting dogs 

29. Voice print identifications 

30. Blood tests 

31. Electronically obtained evidence

By the time most of us are teenagers, we have an understanding of what the word 'suspicion' means; or what constitutes circumstances which are 'suspicious'. The following definition of suspicion comes from the Black's Law Dictionary. "The act of suspecting, or the state of being suspected; imagination, generally of something ill; distrust; mistrust; doubt. The apprehension of something without proof or upon slight evidence. Suspicion implies a belief or opinion based upon facts or circumstances which do not amount to proof."

The definition in Webster's Dictionary is : "To imagine one guilty, or culpable on slight evidence without proof."

When you as a peace officer observe a person who is behaving suspiciously, or a suspicious circumstance, you will take several steps to insure that your taking the correct action.

1. Continued observation - Once you 'on-view' a suspicious person/activity, you certainly aren't going to turn your head and continue on patrol. You will maintain your observation of the person/activity. If you are in a vehicle,(and the person/activity is not mobile or is moving slowly), you may want to park your vehicle in a manner which is not obvious to the person/activity and observe. Or if you're on foot, you might want to take a position in which you would be out of sight of the person/activity. Note : Write the time, location, be sure and mark out with the dispatcher if necessary. Make a few brief notes as to 'what is happening', description of vehicles/person, call for cover if necessary. 

2. Computer checks - While you're watching and if there's a vehicle involved, check the day's ' hot car ' sheet or run the license plate for stolen/registration with your dispatcher. And, ask your dispatcher if your location shows to be 'hazardous or dangerous'.
Note: Hazardous or dangerous locations: If your department does not have a listing of hazardous or dangerous locations, you might suggest it to your supervisor. Hazardous/dangerous locations are those where peace officers have gotten into fights, or were threatened etc. It's where the officers had trouble of some sort. Any other responding officer needs to know if the persons at the location feel anger or animosity toward law enforcement officers.
3. Approach suspect and ask questions - At some point, after you have made mental and hopefully written notes about a person/activity, you will want to call for cover and upon arrival, approach the person/activity.
Note: It's better to call for cover and have two (or more) officers who are later disregarded; than not to call for cover and end up injured or dead.

4. When enough facts are developed temporary detention may be in order. 

5. Avoid commands.

The following court cases relate to suspicious activity. It would be beneficial for to research them:

· Cortez vs. U.S., 101 S. Ct. 690 (1981) 

· Moses vs. State, 464 S.W. 2d 116 

· Hernandez vs. State, 523 S.W. 2d 410 

Cases on suspicion:

· Florida vs. Royer, 103 S. Ct. 1319 (1983) 

· Eisenhauer vs. State, 678 S.W. 2d 947 (Tex. Cr. App. 1984) 

· Meeks vs. State, 653 S.W. 2d 6 (Tex. Cr. App. 1983) 

· Brown vs. Texas, 99 S. Ct. 2637 (1979) 

· Brown vs. State, 617 S.W. 2d 196 (Tex. Cr. App. 1981), reversed 103 S. Ct. 1535, on remand 657 S.W. 2d (Tex. Cr. App. 1983) 

TEMPORARY DETENTION
This section will deal with lawful temporary detention. 

Definitions:

Black's Law Dictionary: 'Temporary' is defined as, that which is to last for a limited time only, as distinguished from that which is indefinite, in its duration.

Black's Law Dictionary: 'Detention' is defined as, the act of keeping back or withholding, either accidentally or by design, a person or thing.

Consolidating these definitions, holding a person for a limited time, but who, as yet is not answerable to a criminal offense.

ELEMENTS REQUIRED FOR TEMPORARY DETENTION

Rational suspicion by a peace officer that some activity out of the ordinary is or has taken place.

Some indication is connect the person, to be detained, with the suspicious activity.

Some indication the suspicious activity is related to a specific offense.

TEMPORARY DETENTION CASES

1. Baity vs. State, 455 S.W. 2d 305, U.S. cert, denied 400 U.S. 918 

2. Armstrong vs. State, 550 S.W. 2d 25 

3. Johnson vs. State, 658 S.W. 2d 6123 (Tex. Cr. App. ) 

4. Terry vs. Ohio, 392 U.S. 1, 88 S. Ct. 1968
Note: Because of the gravity of the Terry decision, we need to stop and give you a background of Terry. We'll also include other cases which influence the 'stop and frisk' laws.

Background:

"The police long exercised the power to conduct 'field interrogation' or 'investigative detention'; later called 'stop and frisk'. Courts justified it variously as a common law police power or police conduct not proscribed by the Fourth Amendment if there was no formal or actual arrest. Such stops were justified under the theory that some criminal activity was probably afoot, and the police should be allowed to inquire. This was a form of preventive law enforcement, and it was necessary in effective police work.

But, at the time of Terry in the late 1960's, the nation was going through a period of civil unrest allegedly partly attributable to government's indiscriminate use of investigative detention and field interrogation supposedly directed at minorities and unpopular persons and causes. Also, some police officers and apparently sometimes used these forms of stop and frisk for 'harassment' rather than for legitimate preventive law enforcement. Controls were obviously needed.

These competing problems had to be reconciled under the Fourth Amendment.

The term before Terry, the Supreme Court decided Camara vs. Municipal Court and See vs. City of Seattle, the administrative search case.

The Court in Camara and See for the first time balanced the interests under the Fourth Amendment of effective regulatory enforcement and individual privacy to find that a lesser standard of probable cause than that required in criminal cases could be used by the administrative enforcement officers within the reasonableness requirement of the Fourth Amendment. There are serious practical problems in mechanical application of traditional Fourth Amendment protections to some areas of search and seizure law. The Court had to find a middle ground because of weighty competing interests.

TERRY, SIBRON AND PETERS

On the same day, the Supreme Court decided the original three stop and frisk cases: Terry vs. Ohio and (together) Sibron vs. New York and Peters vs. New York. These three formed the constitutional basis for all stop and frisk cases. 

Terry vs. Ohio involved a concealed weapon conviction which arose from a stop and frisk.

Terry and his partner were walking up and down a downtown Cleveland Street, passing by a jewelry store, stopping to look in, and moving on. Each separately did this twelve times. Their actions caught the eye of Officer McFaddin, a beat officer working plain-clothes looking for shoplifters. He suspected that they were 'casing' the store for a daylight robbery. After they met with a third man, Officer McFaddin felt compelled to act. He approached the three men, identified himself, and asked for their names. They were not responsive, so Officer McFaddin grabbed Terry and spun him around so Terry was between him and the other two men. He patted Terry down and found a gun in Terry's overcoat. Unable to remove it, he ordered the three into a store and to put their hands up against the wall. He removed the gun from Terry's coat and patted down the other two. Another gun was found on Terry's partner. Both were charged with carrying concealed weapons and convicted. The trial court found that Officer McFaddin lacked probable cause to arrest the two prior to the frisk, but, nevertheless, the search was lawful as a stop and frisk because of the defendants' suspicious conduct. The state court of appeals affirmed.

The Supreme Court also affirmed. The first question the court had to resolve was whether the stop of Terry was a seizure under the Fourth Amendment. Tied to that question in the Court's analysis was the effectiveness search under the guise of a stop and frisk. The Court held that a frisk is a search under the Fourth Amendment: "It is a serious intrusion upon the sanctity of the person, which may inflict great indignity and arouse strong resentment, and it is not to be undertaken lightly._"

5. Shaffer vs. State 562 S.W. 2d 853 

6. Petty vs. State 696 S.W. 2d 635 

7. Brown vs. Texas 443 U.S. 357, 99 S. Ct. 2637 

8. Howard vs. State 617 S.W. 2d 191 (Tex. Cr. App. 1979) 

9. Florida vs. Royer 

10. U.S. vs. Henley 469 U.S., 105 S. Ct., 36 Cr. L 3085 (1-8-85) 

11. Ramirez vs. State, 672 S.W. 2d 480 Tex. Cr. App. (1984) 

12. Pennsylvania vs. Mimms, 434 U.S. 106, 98 S. Ct. 330 

13. Michigan vs. Long, 463 U.S. 1032, 103 S. Ct. 3469 

14. Adams vs. Williams, 407 U.S. 143, 92 S. Ct. 1921 

15. McDougald vs. State, 547 S.W. 2d 40 

16. Ybarra vs. Illinois, 444 U.S. 85, 100 S. Ct. 338 

17. U.S. vs. Place, 462 U.S. 696, 103 S. Ct. 2637 

18. U.S. vs. Sharpe, 105 S. Ct. 1568 (1985) 

19. Eisenhower vs. State, 678 S.W. 2d 947 (Tex. Cr. App. 1984) 

20. Hayes vs. Florida, 105 S. Ct. 1643 (1984) 

21. Meeks vs. State, 653 S.W. 2d 6 (Tex. Cr. App. 1983) 

22. Schwartz vs. State, 635 S.W. 2d 545 (Tex. Cr. App. 1982)

CIRCUMSTANCES IN WHICH AN OFFICER HAS THE AUTHORITY TO CONDUCT A FRISK 

A frisk is a mere pat down of the outer clothing or container to which a detained person may have immediate access. A lawful frisk can only be initiated when the officer has first made a lawful stop. The sole justification for the frisk is the protection of the officers and others nearby. The following are some, but not all, of the reasons an officer would have to suspect the person stopped might possess a weapon:
1. Type of crime for which a person was stopped. 

2. Furtive movements. 

3. Appearance of person stopped (bulge, etc.) 

4. Time and place stopped. 

5. Proximity to recent crime scene. 

6. High-crime area. 

7. Reputation of subject. 

8. Officer's experience. 

9. Description of wanted vehicle or person.

The companion of a detainee should only be frisked when the officer has a reasonably suspicion the companion is in possession of an offensive weapon. The objective of the frisk is to locate weapons that could be used against the officer or others nearby. Normally, an officer cannot put his hands under the suspect's outer clothing until the officer feels something which he reasonably believes is a weapon. Any pat down must be justified by specific articulable facts. Any deviation from the normal pat down must be related in scope to those facts justifying the deviation.

Packages, purses, briefcases and other containers should not be searched, but can be separated from the suspect and frisked during the stop. Any deviation must be justified by articulable facts.

The officer may seize any evidence he observes under the plain view doctrine. (Plain view will be addressed in lesson two.)

Officers can conduct a frisk limited to those areas in which a weapon may be placed or hidden, if the officer possesses a reasonable belief based on 'specific' and articulable facts which taken together with the rational inferences from those facts, that the suspect is dangerous and may gain immediate control of weapons.


Frisk Cases:

1. Terry vs. Ohio, 392 U.S. 1, 88 S. Ct. 1868 

2. U.S. vs. Sink, 586 F. 2d 1041 (5th Cir. 1978), cert. denied, 443 U.S. 912 

3. U.S. vs. Ullrich, 580 F. 2d 765 (5th Cir. 1978) 

4. Michigan vs. Long, 463 U.S. 1032, 103 S. Ct. (1983) 

5. U.S. vs. Tharpe, 536 F. 2d 1098 (5th Cir. 1976)

Lawful Arrests

An arrest is the apprehending or restraining of an individual in order to bring the person before the proper legal authority to answer for an alleged crime.

Elements of a lawful arrest:
1. Authority - Arresting person must possess the authority to make an arrest. 

2. Intent - There must be an intent on the part of the arresting person to take the subject into custody for the purpose of bringing him before a court. 

3. Seizure of the person - There must be a seizure or taking possession of the person. 

4. Understanding - The person being arrested must understand that he is being attested.

The mere denial of intent by the officer will usually be insufficient to negate the existence of an arrest in court.

See Article 11.21, 11.22 and 15.22 Code of Criminal Procedure which are defined in this lesson.

The following Arrest cases should give you more insight into the arrest process.

· U.S. vs. Maldonado, 735 F. 2d 809 

· Eisenhower vs. State, 678 S.W. 2d 947 (Tex. Cr. App. 1984) 

ARREST - IN CONSTRUCTIVE CUSTODY - UNDER RESTRAINT 

Article 15.22 CCP - When a person is arrested: A person is arrested when he has been actually placed under restraint or taken into custody by an officer or person executing a warrant of arrest, or by an officer or person arresting without a warrant.
Article 11.21 CCP - Constructive Custody: The words 'confined', 'imprisoned', 'in custody', 'confined', 'imprisonment', refer not only to the actual, corporeal and forcible detention of a person, but likewise to any coercive measures by threats, menaces or the fear of injury, whereby one person exercises a control over the person of another, and detains him within certain limits.
Article 11.22 CCP - By 'restraint' is meant the kind of control which one person exercises over another, not to confine him within certain limits, but to subject him to the general authority and power of the person claiming such right.

Courts will probably construe constructive custody as an arrest.

Custody cases:

· Berkemer vs. McCarty, 104 S. Ct. 697 (1984) 

· Eisenhower vs. State, 678 S.W. 2d 947 (Tex. Cr. App. 1984) 

PROBABLE CAUSE 

"The Fourth Amendment provides in the warrant clause that 'no warrants shall issue, but upon probable cause.' Probable cause is the threshold requirement for police intrusions on citizen privacy except in limited circumstances."

"The probable cause requirement is basic to the central concern of the Fourth Amendment that citizens be protected from arbitrary and oppressive interference and intrusions by the police. Indeed, one of the purposes of the Fourth Amendment was to guarantee that necessary police intrusions were justified by reason and not on mere suspicion or whim. The probable cause of the officer on the street. Probable cause cannot be determined by the result of the search.


Closely related to the probable cause requirement is the requirement that a 'neutral and detached' magistrate review the facts and circumstances articulated by the officer to determine probable cause before a search takes place except in limited circumstances. The citizen is entitled to independent preliminary review of the police decision to conduct a search except where some exigent circumstances compel immediate action. The Fourth Amendment's 'protection' consists in requiring that those inference be drawn by a neutral and detached magistrate instead of being judged by the officer engaged in the often competitive enterprise of ferreting out crime."

As a peace officer you must be aware that once an arrest, search or stop has been made, the information being gathered to establish probable cause or the articulable suspicion to justify the officer's initial action cannot be added to.

A. Once an arrest power has been invoked, i.e., force, search, seizure or restraint the justification or probable cause must have been present before the power is invoked.
B. At the moment of arrest, probable cause ceases to build. Any after-the -arrest, guilt-laden facts that develop will not be considered by the courts as part of the facts necessary to justify the arrest. They can be used as evidence of guilt if probable cause is upheld.

In certain situations, you as a peace officer are allowed under law to make an arrest based upon information communicated from another officer.

The test of probable cause where an officer requests that another officer arrest a person is based upon information known to the requesting officer. If the requesting officer possesses sufficient knowledge to constitute probable cause for an arrest without warrant, he does not need to detail such information to the arresting officer but only such information as is necessary for the arresting officer to know who is wanted. (Example: Fleeing armed robbery)

The following are causes pertaining to the previous situation: 

· Green vs. State, 470 S.W. 2d 901 

· Weeks vs. State, 417 S.W. 2d 716 U.S. cert. denied 389 U.S. 996 (1996) 

· McDuff vs. State, 431 S.W. 2d 547 

· Piper vs. State, 484 S.W. 2d 776 

· Williams vs. State, 621 S.W. 2d 609 (Tex. Cr. App. 1981) 

· Volanty vs. State, CCApp. 663 S.W. 2d 897 (Tex. App. 13 Dist. 1983) U.S. cert. denied 105 S. Ct. 790 

· Woodward vs. State, 668 S.W. 2d 337 (Tex. Cr. App. 1982) U.S. cert. denied 105 S. Ct. 939 

· Whiteley vs. Warden, 401 U.S. 560, 91 S. Ct. 1031 

ARREST WARRANTS 

An arrest warrant is the best course of action except when an emergency exists.

An arrest warrant provides an impartial judicial determination that probable cause exists for an arrest.

By requiring probable cause under oath, it provides protection to the citizen and the officer from the consequences of mistakes (Article 15.03, 15.04, 15.05).

Article 15.03 - Magistrate May Issue Warrant or Summons

1. A magistrate may issue a warrant of arrest or a summons: 

1. In any case in which he is by law authorized to order verbally the arrest of an offender. 

2. When any person shall make an oath before the magistrate that another has committed some offense against the laws of the laws; and 

3. In any case named in this Code where he is specially authorized to issue warrants of arrest. 

2. A summons may be issued in any case where a warrant may be issued, and shall summon the defendant to appear before a magistrate at a stated time and place. The summons shall be served upon a defendant by delivering a copy to him personally, or by leaving it at his dwelling house or usual place of abode with some person of suitable age and discretion then residing therein or by mailing it to the defendant's last known address. If a defendant fails to appear in response to the summons a warrant shall be issued.

Article 15.04 - Complaint The affidavit made before the magistrate or district or county attorney is called a 'complaint' if it charges the commission of an offense.

Article 15.05 - Requisites of Complaint The complaint shall be sufficient, without regard to form, if it has these substantial requisites:

1. It must state the name of the accused, if known, and if not known, must give some reasonably definite description of him. 

2. It must show that the accused has committed some offense against the laws of the State, either directly or that the affiant has good reason to believe, and does believe, that the accused has committed such offense. 

3. It must state the time and place of the commission of the offense, as definitely as can be done by the affiant. 

4. It must be signed by the affiant by writing his name or affixing his mark.

(See Malley vs. Briggs, 38 Cr. L. 3169 (3-5-86) 

FOR YOUR INFORMATION ONLY 

The Law Officer's Bulletin, The Bureau of national Affairs, Inc.. January 26, 1995. Volume 19, No. 14.

(Note: The following situation is from recently decided federal or state court decisions that may be of help to law enforcement officials. However, officers should bear in mind that courts in their own jurisdiction will not necessarily agree with decision from other jurisdictions.)

The high courts of California and Minnesota recently looked at whether a person's attempt to avoid contact with a police officer can, by itself, provide the reasonable suspicion that the Fourth Amendment requires for a stop under Terry vs. Ohio, 392 U.S. 1 (1968). Their answers were not entirely consistent.

First some background. Terry and other decisions make it clear that law enforcement officers do not 'seize' a person merely, by approaching and asking a question. One important reason for saying that such an encounter is not a seizure is that the person 'need not answer any question put to him; indeed, he may decline to listen to the questions at all and may go on his way...He may not be detained without reasonable objectives grounds for doing so.' Florida vs. Royer, 460 U.S. 491 (1983).

The fact that a person runs away when he sees a uniformed officer or a marked patrol car is suspicious but does not, by itself, provide the reasonable suspicion that the Fourth Amendment requires for a brief detention of questioning, a majority of the California Supreme Court said December 28. A 'bright-line rule' that flight from police is sufficient ground for an investigatory stop would be out of step with repeated instructions from the U.S. Supreme Court, the majority said. (People vs. Souza, Calif. Sup. Ct. 12-28-94)

At 3 a.m., an officer was patrolling an area known for drug dealing and burglary. He saw the defendant and another person outside a car parked on an unlighted street, talking to two others inside the vehicle. When the officer turned on his patrol car one of the persons bent down toward the floorboard, and the defendant took off running. A stop and frisk of the defendant resulted in the discovery of a bag of cocaine.

As noted above, Royer says that a person approached by an officer is free to 'go on his way' without answering the officer's inquiries. However, the California majority said, 'there is an appreciable difference between declining to answer a police officer's questions during a street encounter and fleeing at the first sight of a uniformed police officer.' Moreover, the fact that there may be an innocent explanation for the suspect's flight does not deprive that fact of its inherent suspiciousness.

Nonetheless, a suspect's flight at the sight of a police officer is simply not suspicious enough, by itself, to justify a stop, the majority decided. Although Indiana and Wisconsin have approved stops based solely on flight, the majority pointed out that the U.S. Supreme Court has emphasized that one single fact or circumstance should never be relied upon to find reasonable suspicion.

Looking at ?the totality of the circumstances? as these cases require, the majority concluded that although the defendant?s flight alone was not enough to justify the officer?s limited detention in this case, other circumstances surrounding the encounter did give rise to a reasonable suspicion that the defendant was up to no good.

A concurring judge agreed with the outcome of this case but suggested that evidence of a pattern of police harassment might diminish the significance of a suspect?s flight from a police office. 

ATTEMPTING TO HIDE 

A motorist?s attempts to avoid a marked police car is a reasonable basis for a stop, the Minnesota Supreme Court held January 6. The court stressed the inherent suspiciousness of attempts to evade the police. (State vs. Petrick, Minn. Sup. Ct. 1-6-95)

At 1 a.m., an officer patrolling a residential area in a marked car was waiting to make a U-turn and head back the other way. A motorist passed, and the officer made his turn. The officer then noticed the motorist pull into the first available driveway, extinguishing the vehicle lights as he did so. The officer pulled into the driveway, extinguishing the vehicle lights as he did so. The motorist then proceeded up the driveway, which was fairly long and stopped. The officer pulled into the driveway behind the car to investigate, and the encounter led to the driver?s arrest of DWI.

For purposes of this case, the court assumed that a stop occurred when the officer entered the driveway behind the motorist. As for the jurisdiction for the stop, the court pointed out that the officer, a 16-year veteran, testified that most people wait until they are in their driveways before turning off their headlights, whereas people attempting to evade police officers ?commonly? turn off their headlights as quickly as possible when turning into a driveway, hoping the officer will drive past. The motorist?s ?deliberate attempts to evade? the officer provided the reasonable suspicion needed to justify the stop, the court held.

The Minnesota court relied only on the defendant?s evasive conduct. In contrast, the California court considered the time of day, lighting conditions, the reputation of the area, and the fact that those inside the vehicle also behaved evasively. 

FOR YOUR INFORMATION ONLY 

The Law Officer?s Bulletin, The Bureau of National Affairs, Inc., May 5, 1994, Volume 18, No. 21.

(Note: The following situation is from a recently decided federal or state court decision that may be of help to law enforcement officers. However, officers should bear in mind that courts in their own jurisdiction will not necessarily agree with decisions from other jurisdictions.)

Supreme Court restates objective test for ?Custody? under Miranda.

?Focus of suspicion? is out - again - as a factor in determining whether a person being interrogated is ?in custody?, a unanimous U. S. Supreme Court made clear April 26, 1994. A person?s status in the interrogators eyes - that is, whether the interrogator views the person as a suspect or just a witness - bears on the custody question only insofar as the interrogator?s views are communicated to the person, the court said in a brief, unsigned opinion. (Stansbury vs. California, U. S. Sup. Ct. 4-26-94)

The defendant before the court was convinced of murder, and sentenced to death, partly on the strength of incriminating statements he made in an unwarned interview in a police station. The state trial court concluded that warnings became necessary only at the point in the interview at which the defendant described the car he drove on the day of the crime. That description caused the interrogator to suspect the defendant, the lower court said, because it tallied with a statement by a witness who saw the victim?s body being dumped out of a similar car. The California Supreme Court agreed with the lower court?s determination of when ?custody? attached and therefore upheld its admission of statements the defendant made prior to that point, 846 p. 2d 756 (1993).

The U.S. Supreme Court thought it possible that the court below applied the wrong test. Accordingly, it sent the case back for further proceedings.

Repeating formulations it has used in previous cases, the court said the test for custody under Miranda vs. Arizona, 384 U.S. 436 (1996), is whether there was a formal arrest or restraint on freedom of movement of the degree associated with a formal arrest. The? subjective views harbored by either the interrogating officers or the person being questioned? are irrelevant, the court said; instead, the ?objective circumstances? control. 

FOR YOUR INFORMATION ONLY 

Lack of Belief in? Emergency? Spoils Warrantless Search of Home. The Law Officer’s Bulletin, The Bureau of National Affairs, Inc., November 3, 1994, Volume 19, No. 8.

Police officer’s warrantless entry into the residence of a kidnapping suspect was not justified either by consent of the suspect’s uncle or by the emergency exception to the Fourth Amendment’s warrant requirement, a majority of the Texas Court of Criminal Appeals decided September 21. (Brimage vs. State, Texas Ct. Crim. App., 9-21-94)

The kidnapping victim had been missing several days when police received evidence suggesting that the suspect had been involved in an act of violence. They were soon contacted by two relatives of the suspect - a judge and lawyer - who reported that they had broken into the home the suspect shared with his parents and found signs of violence. The lead investigator asked the judge, who was the suspect?s uncle, for permission to search the home. The judge replied, "Yes, you need to get in there." Without getting a warrant, police entered the house. They found blood spatters in the master bedroom and the victim?s body, bound and partially nude, in the trunk of the car in the garage. Police spent several hours at the residence gathering evidence - again without a warrant.

The majority first concluded that the suspect?s uncle had neither actual nor apparent authority to consent to the search. He had no financial interest in the premises, kept no property there, had never spent the night there, and had no key to the home. As for apparent authority, the majority stressed the officers? awareness of the uncle?s lack of a key and the fact that the other relative had previously denied having authority to consent to a search. At a minimum, the officers should have inquired into the uncle?s basis for giving consent.

The problem with the state?s reliance on the emergency doctrine, the majority continued, is that the officers did not treat the case as an emergency. They did expect to find the victim alive and in need of aid; instead, they entered merely to look for evidence. The essential requirement of the emergency doctrine - a reasonable belief in the existence of an emergency making the obtaining of a warrant impracticable - was lacking here, the majority concluded.

Four dissenting judges accused the majority of misapplying the emergency doctrine. The subjective thoughts and beliefs of the officer do not matter, they said; what is important is whether there were objective ground for believing that an emergency existed. 


Officers Approach to Parked Car Found To Be A Consensual Encounter
By Brian S. Batterton

United States v. Douglass, No. 05-2608, 2006 U.S. App. LEXIS 27400 (7th Cir. 2006)

All law enforcement officers are taught in the police academy that there are three types of officer/citizen encounters. The first type is a consensual encounter. Consensual encounters do not require reasonable suspicion or probable cause as long as a reasonable person would feel free to leave or decline to speak with the police. i The second type of encounter is the investigatory detention which is commonly known as a Terry stop. Investigatory detentions enable the police to briefly detain a person for further investigation where the officer has reasonable suspicion to believe the person stopped is involved in criminal activity. ii The third type of officer/citizen encounter is an arrest which must be supported by probable cause.

On October 30, 2006 the 7th Circuit Court of Appeals decided a case which illustrates the difference between consensual encounters and Terry stops. In United States v. Douglass, two officers responded to dispatch of a physical assault of a female by several males. iii The anonymous complainant stated the males were battering a female in a parking lot on Stanton Street next to a dark blue car with Illinois tag 744568. The officers arrived at the incident location within five minutes of the dispatch and observed a male, later identified as Douglass, standing alone next to a vehicle that matched the description and tag referred to in the dispatch. The cars engine was running and the lights were on. The officers parked their police car head on twenty feet from the suspect vehicle; Douglass had meanwhile gotten into drivers seat. The officers recognized Douglass from seeing him driving the car earlier and one had prior knowledge that Douglass had previously been convicted of homicide. The two officers approached the suspect vehicle with one on the drivers side and one on the passenger side. One officer asked Douglass for identification and whether he knew anything about a fight in the parking lot. Douglass refused to answer the officers and remained silent as he reached repeatedly toward the gear shift lever. During this encounter, the back-up officer shined his flashlight into the car and observed a round of .380 caliber ammunition on the drivers side floorboard. He alerted the other officer of the possibility of a gun. 

At this point, the officer drew his weapon and ordered Douglass out of the car. Douglass, while looking around for an escape route, repeated no, I cant, no, I cant. At this point, one officer attempted to open the car door but it was locked. He sprayed pepper spray in Douglass face through a partially open window in an attempt to stun Douglass while he unlocked the door. However, Douglass was able to flee in his vehicle around the police car and out of the parking lot. 

The officers gave chase and Douglass quickly pulled off of the road and fled on foot. The officers pursued Douglass on foot and ordered him to stop. After a brief foot chase, Douglass gave up and walked back to the officers where he was placed on the ground and handcuffed. During a search incident to arrest of Douglass person, no weapons were found. An officer went back to Douglass car and found another round of ammunition on the front seat, in addition to the one on the floor. While retracing the path that Douglass car traveled, an officer found a .380 caliber pistol about thirty feet from the final stopping point of the car. Although neither officer was able to see Douglass throw anything from the car, the pistol was dry even though it had been raining that night, thus indicating that it had been there only a short amount of time.

Douglass was charged with possession of a firearm by a convicted felon under 18 U.S.C. 922(g)(1). He filed a motion to suppress the gun arguing that it was discovered as a result of an investigatory detention that was initiated without reasonable suspicion. The government argued that the initial encounter with Douglas was a consensual one, and as such, the officers did not need reasonable suspicion. Douglass motion to suppress was denied and he appealed. This brings us to the issue before the court in this case: 

Was Douglass seized during the initial encounter with the officers when they approached his car, requested identification and questioned him about the fight or was this initial encounter consensual? 

The 7th Circuit Court of Appeals considered the following pertinent facts of the initial encounter:

This was initially a very brief and unintrusive encounter; 
The officers had not drawn their weapons on the initial approach to Douglass; 
The officers stance on each side of Douglass car did not block his path and he could have refused to speak to them and driven away (as he eventually did); 
The officers only asked a few, brief questions; 
The police car was parked twenty feet away and did not block Douglass path; and 
Douglass own action of his initial escape proved the fact that officers had not blocked him in. 
In light of the above facts from the initial encounter, the Court held that a reasonable person in Douglass situation would have felt free to leave, as Douglass ultimately did. iv Furthermore, the Fourth Amendment is not triggered when officers merely approach a person in a public place and ask, without demanding cooperation, a few questions v . Thus, it was during the course of this consensual encounter that the officers saw the ammunition; this observation, combined with the description match from the dispatch and the knowledge that Douglass was a convicted felon, provided them probable cause to believe that Douglass was violating federal and Illinois statutes that barred the possession of ammunition by convicted felons. vi

The case does not end there however. Douglass also argued that, even if the initial encounter was consensual, viewing the ammunition alone did not provide probable cause for his arrest because the officers did not verify whether or not he met one of the exceptions to the federal and state ban on possession of ammunition by convicted felons. In response to this, the Court noted that, in establishing probable cause, police officers are not required to anticipate all possible defenses to seemingly criminal activity. vii Additionally, the Court quoted 7th Circuit precedent which states

The validity of the arrest does not depend on whether the suspect actually committed the crime; the mere fact that the suspect is later acquitted of the offense for which he is arrested is irrelevant to the validity of the arrest. viii

Therefore, as long as probable cause is present, an arrest is valid. Thus, when the officers, during the course of the consensual encounter based upon a dispatch of a fight, found the vehicle described in the dispatch and observed ammunition in vehicle with a convicted felon, the officers met the threshold of probable cause. When combined with the suspects flight and the traffic offenses he committed, the court held that the ultimate arrest that led to the discovery of the pistol was lawful. It is also important to note that, although the officers, had probable cause to arrest when viewing the ammunition, the arrest did not actually occur until Douglass submitted to the officers show of authority. ix

In conclusion, when conducting consensual encounters, officers should attempt to abide by the following:

Do not block the citizens path, either with your person or police vehicle; 
Speak in normal tone of voice rather than giving authoritative commands; 
Request, rather than demand, to speak with the citizen; 
Avoid pointing guns at the citizen (unless necessary to protect yourself, in which case the encounter will probably not be deemed consensual from the point the weapon is drawn); and 
Avoid intimidating movements or gestures. 
In considering the factors above, remember that the key question the courts will ask is whether the words or conduct used by the police officer would lead a reasonably objective person to believe they were not free to leave, refuse the officer, or otherwise terminate the encounter. x
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